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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.



Respondent determ ned the follow ng deficiencies, additions

to tax, and penalties with respect to petitioner’s Federal inconme

t axes:
Addition to Tax Penal ty
Year Defi ci ency Section 6651(a) Section 6662(a)
1991 $4, 896 $1, 291. 75 $979. 20
1992 4,029 633. 75 805. 80
1993 5, 382 — 1, 076. 40

After concessions by petitioner,! the issues for decision are:
(1) Whether petitioner is entitled to deduct certain Schedule C,
Profit or Loss From Busi ness, expenses in excess of anmounts

al | oned by respondent for the years in issue; (2) whether

petitioner is entitled to claimcost of goods sold for the

! At trial, petitioner conceded respondent’s
determ nation allow ng 80 percent of the car and truck expenses
for 1991, 1992, and 1993. As to the remaining 20 percent,
petitioner’s argunents will be discussed infra. Petitioner
further conceded 90 percent of respondent’s determ nation
disallowing sone utility expenses for 1991, 1992, and 1993. As
to the remaining 10 percent, petitioner’s argunents wll be
di scussed infra.

The itens and anounts |isted bel ow represent expenses
di sal | oned by respondent that were not addressed by petitioner.
As a result, petitioner is deened to have conceded these itens.
See Rules 142(a), 149; Pearson v. Comm ssioner, T.C Meno. 2000-
160.

C ai red Deducti on Anpunt
1991 1993
Rent - Vehicle — $3, 734
Conmi ssi ons --- 288
| nsur ance $46 ---

Respondent al so determ ned that petitioner was entitled to
addi ti onal depreciation deductions of $303 and $641 in 1992 and
1993, respectively. Petitioner is deened to have conceded these
itens because she did not address these matters at trial. See
Rul es 142(a), 149; Pearson v. Conm Ssioner, supra.
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t axabl e years 1991 and 1992; (3) whether petitioner is |liable for
additions to tax for failure to tinely file returns under section
6651(a) for the taxable years 1991 and 1992; and (4) whether
petitioner is liable for accuracy-rel ated penalties pursuant to
section 6662(a) for the years in issue.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in MI|waukee, W sconsin.

A. Backgr ound

Petitioner graduated from M | waukee Area Technical Coll ege
(Technical College), a 2-year college. At the Technical Coll ege,
petitioner studied business data processing and busi ness
managenent. After conpleting Technical College, petitioner
wor ked in data processing. She also participated in classes
provi ded by the Small| Business Adm nistration, including courses
i n basic accounting, managenent, and other skills related to
smal | business. During the years in issue petitioner was not
marri ed.

B. Hi story of Petitioner’'s d eaning Business

Prior to 1987, petitioner operated a residential and office
cl eani ng busi ness called “Quest Ceaning” in Aurora, Colorado.
Petitioner noved back to M| waukee in 1987 and changed the nane

of the cleaning business to “Dustbusters Janitorial Services”



(Dust busters).

Once back in MIwaukee, petitioner rented a one-roomoffice
from whi ch she operated Dustbusters. Petitioner did not store
any equi pnent or supplies at this |ocation.

From 1987 through part of 1992, petitioner stored equi prment
and supplies in the basenent of her nother’s condom nium The
storage space at Ms. Cark’s condom nium was approxi mately 8 feet
by 13 feet with a back entrance providing for easy |oading of
cleaning materials and supplies. Petitioner sonetinmes gave her
not her $250 per nonth or in lieu of nonetary paynment nmade
i nprovenents to the condom nium e.g., painting, decorating, and
carpentry. During this tinme petitioner also resided wth her
nmot her until she noved into her own personal residence, a four-
room apartnent |ocated at 1693 N. Cass Street (Cass St. address).
The apartnment buil ding was owned by petitioner’s grandnother.
Petitioner stored supplies, equipnent, and materials in a storage
room she had built in the basenent. Petitioner used water from
her apartnent to dilute cleaning chem cals.

Petitioner enployed various people for different client
accounts during the years in issue, including R chard Coneau, M.
Sigrist, and Bill Reynolds (M. Reynolds). M. Sigrist and M.
Reynol ds each received a Form 1099 from Dust busters representing
anounts earned for cleaning services rendered during 1991.

Petitioner’s client accounts consisted of cleaning contracts for



a fixed tine period, e.g., once a week for a year; cleaning
contracts for the duration of a project, e.g., during the
construction of a building; or one-tinme cleaning jobs.
Petitioner averaged about 12 steady accounts from 1991 t hrough
1992. The nunber of accounts, however, increased and decreased
during the follow ng years dependi ng upon new accounts and one-
time cleaning jobs.

Petitioner’'s clients were located in various areas
including, but not limted to, MIwaukee, Brookfield, Waukesha,
Mequon, Deansville, Mdison, and Kenosha. At times, petitioner
provi ded snacks, e.g., coffee, donuts, or sandw ches, to her
enpl oyees in the office and at the job site. It was not uncommon
for petitioner to work at nultiple accounts during a single day.
Petitioner traveled to each site, often returning to earlier
| ocations to |l ock up the building or check the status of the
wor k.

In 1992 and 1993, petitioner was enployed by Oscar J. Bol dt
Construction Co. (Gscar Boldt) for the M| waukee County Jai
project (jail project) in addition to operating Dustbusters.
Petitioner worked from7 a.m to 3:30 p.m at her job with Gscar
Bol dt, and then on a Dustbusters’ contract at the sane jail
project after 3:30 p.m |If petitioner had other accounts she
woul d attend to them before or after the jail project.

Petitioner was laid off fromthe jail project in 1992; however,
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she was retained as a subcontractor to clean offices. GOscar

Bol dt retained petitioner to work for a second project on North
Avenue through 1993. Petitioner’s Form W2, Wage and Tax
Statenment, reflected wages of $10, 754.59 and $11,413.76, for the
t axabl e years 1992 and 1993, respectively.

Petitioner | eased a Mazda pi ckup truck from Fl eet Services
from 1989 through 1993. Under the | ease terns, petitioner was
responsi bl e for certain specified maintenance (as defined by the
| ease contract) and gasoline expenses. M eage and ot her
mai nt enance expenses were included in the | ease contract
payment s.

Sonetime before 1991, petitioner developed an interest in
Japanese culture. Petitioner frequented a | ocal Japanese
restaurant and sushi bar called lzum’'s. At tines, petitioner
ate both lunch and dinner, sonetinmes daily, at Izum’s. Through
petitioner’s interaction with other Izum’s patrons, petitioner
acquired a few new cl eaning custoners, including GE and Star
Automation. Petitioner often bought neals and gifts for her new
Japanese acquai ntances. She visited Japan in 1990, 1991, and
1994 to learn nore about its | anguage and culture, and to visit
vari ous conpanies for the purpose of obtaining new accounts.
Petitioner took Japanese | anguage classes in order to communi cate
with the Japanese contacts she nmet. Many of the Japanese

busi ness peopl e petitioner met did not work for conpanies in the



M | waukee area. Rather, they were representatives of Japanese
conpani es | ocated in Japan and San Franci sco. Petitioner
frequently called these acquai ntances in Japan and devel oped
friendships with them

C. Mai nt enance of Petitioner’s Business Records

Petitioner used binders or folders to collect receipts for
vari ous expenses. For instance, all cleaning expense receipts
went into one folder, and all neal receipts went into another
folder. At the end of the year, petitioner gathered all her
receipts for a given category or expenditure, ran a tape total,
wote the total on a piece of paper, and entered the tape total
anount on a line on the Schedule C that closely related to the
expense. Expenses were paid through a business checking account,
petitioner’s personal checking account, and petitioner’s personal
credit card. Petitioner also kept track of receipts paid by
“petty cash”. Al categorization of business expenses was nade
at the time petitioner placed the receipts into the respective
f ol der.

Petitioner prepared her Federal inconme tax returns for the
years in issue. She did not seek or obtain advice froma
prof essional tax preparer or anyone else relative to the
accounti ng or bookkeepi ng of her business.

On Schedules C attached to her 1991, 1992, and 1993 Feder al

incone tax returns, petitioner reported gross receipts of
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$50, 407, $36,560, and $37, 246, respectively. Petitioner reported
a net Schedule C profit of $1,915 for 1991, a |loss of $11,939 for
1992, and a | oss of $15,610 for 1993.

D. Respondent’s Detern nation

Respondent issued a notice of deficiency and nmade the

foll ow ng adjustnents to Schedul e C deductions by petitioner:

1991 1992 1993
d ai ned Al | owned Dis- d ai ned Al | owned Dis- d ai ned Al | owned Dis-

al | owed al | owed al | owed
Advert. $210 $210 0 $948 $948 0 $975 $975 0
Car and 7,709 5,462 2,247 7,865 4,020 3, 845 2,249 4,244 (1, 995)
truck
Conmi ssi on -- -- -- -- -- -- 288 0 288
I nsurance 408 362 46 1,104 1,104 0 1,935 2,034 (99)
Legal and 696 696 0 898 898 0 407 407 0
prof. serv.
Ofice 4,829 2,758 2,071 8, 535 2,195 6, 340 9, 308 1, 451 7,857
expense
Rent - -- -- -- -- -- -- 3,734 0 3,734
Vehi cl e
Rent - 1, 620 1,700 (80) 4,375 1, 200 3,175 6, 900 1, 200 5,700
Q her
Taxes 6 6 0 12 12 0 5 5 0
Travel 1,619 311 1, 308 392 392 0 645 645 0
Meal s/ Ent . 8, 964 1, 000 7,964 6, 677 1, 000 5,677 7,252 1, 000 6, 252
Wilities 3,341 1, 553 1,788 2,864 1, 564 1, 300 3,724 1, 220 2,504
Wages 600 0 600 4,583 4,583 0 2,085 2,085 0
Donat i ons 600 0 600 100 0 100 -- -- --
Payrol | 1,015 1,015 0 1, 040 1, 049 (9) 222 249 (27)
Gfts 640 205 435 683 142 541 2,643 25 2,618
Cl eani ng 949 0 949 -- -- -- 7,337 3, 359 3,978
Suppl i es
Qut si de -- - - -- -- -- 1, 487 1, 425 62
Servi ces
Depr ec. -- -- -- 0 303 (303) 0 641 (641)
Repai rs/ —- - - - - - - - - - - 1, 660 197 1,463
Mai nt .
Tot al 33, 206 15, 278 17,928 40, 076 19, 410 20, 666 52, 856 21, 162 31, 694
Cost _of Goods Sol d

d ai ned Al | oned Dis- d ai ned Al | owned Dis- d ai ned Al | owned Dis-

al | owed al | owed al | owed
Cost of 8, 838 8, 838 0 1, 696 1, 527 169 -- -- --
Labor
Material / 6, 448 4,932 1,516 6, 702 3, 827 2,875 - - - - --
Suppl i es
Avai |l abl e 15, 286 13,770 1,516 8, 398 5,354 3,044 -- -- -

Al so, for 1991, 1992, and 1993, respondent all owed

petitioner adjusted deductions of $1,373, $832, and $1, 137,



respectively, for one-half of the self-enploynent tax due.

Respondent di sall owed deductions in the anmounts shown above
because they were not ordinary and necessary and were not
incurred in carrying on a trade or business. Further, respondent
determ ned that petitioner failed to maintain adequate records,
failed to substantiate the cl ai med deductions, and untinely filed
her returns. W agree with respondent.

E. Schedul e C Expense Deducti ons

Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving the entitlenment to any deduction

claimed. See INDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). A taxpayer is required to maintain records sufficient to
establish the amount of his or her inconme and deductions. See
sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.

Section 162(a) allows a taxpayer to deduct all ordinary and
necessary busi ness expenses paid or incurred during the taxable
year in carrying on any trade or business. To be “necessary” an
expense nust be “appropriate and hel pful” to the taxpayer’s

busi ness. Welch v. Helvering, 290 U S. 111, 113 (1933). To be

“ordinary” the transaction which gives rise to the expense nust
be of a common or frequent occurrence in the type of business

invol ved. Deputy v. Du Pont, 308 U S. 488, 495 (1940). No

deduction is allowed for personal, living, or famly expenses.



See sec. 262(a).

CGenerally, if a claimed business expense is deductible, but
the taxpayer is unable to substantiate it, the Court is permtted
to make as close an approximation as it can, bearing heavily
agai nst the taxpayer whose inexactitude is of his or her own

maki ng. See Cohan v. Comm ssioner, 39 F.2d 540, 543-544 (2d G

1930). The estimate nmust have a reasonabl e evidentiary basis.

See Vanicek v. Comm ssioner, 85 T.C 731, 743 (1985).

Section 274 supersedes the doctrine in Cohan v.

Commi ssi oner, supra, see sec. 1.274-5T(a), Tenporary |ncone Tax

Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985), and requires strict
substanti ation of expenses for travel, neals and entertai nnent,
and gifts, and with respect to any listed property as defined in
section 280F(d)(4), see sec. 274(d). Listed property includes
any passenger autonobile or any other property used as a neans of
transportation. See sec. 280F(d)(4)(A (i) and (ii).

A taxpayer is required by section 274(d) to substantiate a
cl ai mred expense by adequate records or by sufficient evidence
corroborating the taxpayer’s own statenent establishing the
anount, tinme, place, and busi ness purpose of the expense. See
sec. 274(d). Even if such an expense woul d ot herw se be
deducti ble, the deduction may still be denied if there is
insufficient substantiation to support it. See sec. 1.274-5T(a),

Tenporary I nconme Tax Regs., supra.



1. Travel

Respondent disallowed $1, 308 of petitioner’s 1991 travel
expense deduction for failure to substantiate the anmounts by the
necessary records.

The anount of business travel nmust be substantiated “by the
use of a contenporaneous | og of business travel, or by any
reasonabl e nmeans establishing the nunber of mles travel ed, the
date, the place, and the business purpose of such mles”.

Kravette v. Comm ssioner, T.C Meno. 1987-124 (citing Smth v.

Conmi ssioner, 80 T.C. 1165, 1171-1173 (1983)); see al so sec.

1.274-5T(a) (1), Tenporary |Incone Tax Regs., supra.

Petitioner testified that she traveled to Brookfield,
W sconsin, for a semnar but failed to provide the |ocation and
title of the sem nar and an expl anation of how the sem nar was
related to her business. Petitioner also traveled to Boston with
her fiancé to visit a cousin who was purportedly interested in
opening a franchise of Dustbusters. Finally, petitioner provided
a Budgetel Inn invoice for an overnight stay wi thout a disclosed
| ocati on and purpose. Besides being unable to substantiate the
anount cl aimed on petitioner’s Schedule C by the receipts
provi ded, petitioner failed to submt any evidence of a
cont enpor aneous notati on show ng how t he expenses were reasonabl e
and necessary in the pursuit of her business. At trial,

petitioner testified to the busi ness purpose of the travel
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expenses for the receipts as noted above. It is well settled,
however, that we are not required to accept a taxpayer’s self-
serving testinony in the absence of corroborating evidence. See

Ni edringhaus v. Comm ssioner, 99 T.C 202, 212 (1992).

Respondent is sustained on this issue.

2. Meal s and Entertai nnent

Petitioner deducted neals and entertai nnent expenses in
1991, 1992, and 1993, respectively, of $8,964, $6,677, and
$7,252. Respondent allowed $1, 000 for each respective year.

The record reflects that petitioner deducted the costs of
personal neals she had with her fiancé under the guise of
“managenent neetings”. Petitioner testified that she had
bar becues or cookouts for suppliers, vendors, and enpl oyees. She
al so cooked neals at hone and served themto enpl oyees at the
work site. Petitioner had receipts reflecting a birthday dinner
for her fiancé where one other enployee may have attended; thus,
according to petitioner, it qualified as a business-rel ated neal.
She had nultiple receipts for purchases nade at | ocal grocery
stores and fast food restaurants when she was “out of the area”.

Ent ertai nnent included baseball tickets to Brewers basebal
ganes for enployees, theater tickets, and tickets to the
M | waukee Zoo for her Japanese acquai ntances. However, simlar
to the neal s expenses, petitioner has failed to follow the strict

substantiation rules of section 274(d).
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Petitioner failed to produce docunentation or corroborative
evidence to conply with the strict substantiation requirenents of
section 274(d); therefore, petitioner is not entitled to
deductions for neals and entertai nnent expenses in excess of the
anounts all owed by respondent for 1991, 1992, and 1993.
Petitioner did not contenporaneously annotate receipts indicating
the place, date, anmount, and busi ness purpose of the neal. At
t he request of Revenue Agent Valerie Schwartz (Ms. Schwartz),
petitioner provided a list identifying the date, place, anount,
busi ness rel ati onshi p, business purpose, and resulting sales, if
any, for the neals and entertai nnent expenses. The |ist was
created in 1996 for Ms. Schwartz during petitioner’s exam nation.
Al t hough petitioner clains that simlar worksheets were created
for all the years in issue, only the 1992 wor ksheet was provi ded.
We question petitioner’s ability to renmenber such mnute details
over as nuch as a 5-year tine period for hundreds of neals and
entertai nment engagenents. Not only does petitioner fail to
follow the strict substantiation requirenents, the Court has the
di scretion to disregard testinony which we find self-serving.

See Ni edri nghaus v. Conm ssioner, supra at 212.

Respondent is sustained on this issue.
3. Gfts
Petitioner clainmed a deduction for business gifts of $640,

$683, and $2,643 in 1991, 1992, and 1993, respectively.
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Respondent al |l owed $205, $142, and $25, respectively.

Petitioner’s receipts submtted during trial substantiate
the follow ng anobunts: $0 for 1991, $120.62 for 1992, and $0 for
1993. As a threshold issue, petitioner failed to substantiate
the amounts of the clainmed deductions. Next, petitioner
testified at trial that sone of the “business gifts” included
personal gifts to her nother. Petitioner has the burden to show
how a business gift was “ordi nary and necessary” to her business
and that it was nade with the reasonabl e expectation of a
commensurate financial return. Petitioner has not nmet this
bur den.

The scanty docunentary evidence, in conjunction with
petitioner’s own statenents, does not constitute the adequate
records and substantiating docunentation as required by the

statute and regul ations. See Sanford v. Conm ssioner, 50 T.C.

823 (1968), affd. 412 F.2d 201 (2d Gr. 1969). Accordingly, we
sustain respondent’s determ nation with respect to this issue.

4. Car and Truck Expenses

At trial, petitioner conceded respondent’s determ nation
that 80 percent of petitioner’s truck expenses in 19912 were for

busi ness purposes. For the taxable year 1991, petitioner

2 The parties agree that the argunents for 1991 apply to
1992 and 1993, and, therefore, our analysis wll have the sane
effect on all the years in issue.
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deducted $7,709 in car and truck expenses, of which only $6, 648
was substantiated. Respondent allowed $5, 318.40 per exam nati on,
which is 80 percent of the anmount substantiated. Petitioner
contends that she conceded 80 percent of the clained $7,709 truck
expense, and that respondent further reduced petitioner’s truck
expense by meki ng adjustnments for comuting. Respondent argues
that | ocal transportation expenses were included in the 80
percent and petitioner’s further argunments regardi ng conmuti ng
are msplaced. W agree with respondent.

Petitioner agreed to the 80/20 division between business and
personal use of her vehicle. Only $6, 648 was substantiated which
respondent used as the base for the 80-percent cal cul ation.
Petitioner offered no evidence to support any additional
transportati on expenses in excess of respondent’s allowed car and
truck expenses for the years in issue. She did not keep a daily
log or a diary of places traveled to during any of the years in
issue. While she kept a calendar or a “rough little pad of
paper, or whatever, that told nme where | was going to go”, she
did not wite down the distance to her regular accounts or
“regul ar goings to pick up supplies”. Although we find that
petitioner traveled fromone job location to the next as was
needed, petitioner failed to conply with the strict requirenments
of the statute.

Respondent is sustained on this issue.



5. Ofice Expenses

Petitioner deducted office expenses of $4,829, $8,535, and
$9,308 in 1991, 1992, and 1993, respectively. Respondent all owed
$2,758, $2,195, and $1, 451, respectively.

At trial, however, petitioner produced a nelange of receipts
that did not substantiate her clainmed office expense deducti ons.
Petitioner attenpted to substantiate the clainmed office expenses
by subm tting check receipts and cancel ed checks drawn on
Dust bust ers checki ng account and petitioner’s personal checking
account, and credit card statenents. O the receipts presented,
petitioner testified that she counted only itens on the receipts
that were related to her office. |In arguing that the expenses
were personal in nature rather than related to petitioner’s
busi ness, respondent notes that the receipts included anounts for
uni on dues associated with her W2 jobs, Audubon print books,
snacks for the office, nedication, vodka and w ne, kitchenware,
dance/ exerci se clothing, GQuess brand apparel, floral
arrangenents, groceries, hair accessories, blankets, pillows, and
wal | paper. |In sone instances, receipts were duplicated in the
sane year or in subsequent years. Notations, if any, on the
checks submtted were vague. |In addition, some checks were
sinply nmade out to “cash” with no notation on the bottomthat it
was for a deducti bl e business expense.

Finally, on brief petitioner cites to “Treas. Reg.
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1.262(f)(2)(ii)” for the proposition that food and beverages
furni shed on the taxpayer’s business prem ses are deducti ble and
not subject to the limtation on deductions. Apparently,
petitioner was referring to section 1.274-2(f)(2)(ii), Income Tax
Regs. However, this regulation does not assist petitioner’s
position as she failed to substantiate the deducti ons.

It is clear fromthe evidence submtted and the testinony
provided during trial that petitioner failed to substantiate in
any coherent manner expenditures she considered as office
expenses. On the basis of the record, we hold that petitioner is
not entitled to deduct office expenses in excess of respondent’s
al l oned office expenses for the years in issue.

6. Rent - O her Expenses

Petitioner deducted rent expenses of $1,620, $4, 375, and
$6,900 in 1991, 1992, and 1993, respectively. Respondent all owed
$1, 700, $1, 200, and $1, 200, respectively. Petitioner contends
that the disallowed rental expenses associated with storage space
at her mother’s hone and the Cass St. address are deducti bl e.

Section 280A generally prohibits deductions of otherw se
al | owabl e expenses with respect to the use of an individual
taxpayer’s honme. This prohibition, however, does not apply to
space allocable within a “dwelling unit which is used on a
regul ar basis as a storage unit for the inventory or product

sanpl es of the taxpayer held for use in the taxpayer’s trade or
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busi ness of selling products at retail or wholesale, but only if
the dwelling unit is the sole fixed |ocation of such trade or
busi ness.” Sec. 280A(c)(2).

For 1992, petitioner deducted expenses for office rent which
respondent fully allowed. However, petitioner contends that she
is entitled to “honme office” and storage expenses. W disagree.
We find petitioner’s testinony conflicting and confusing, and her
position unjustifiable. She testified that a portion of her hone
was used during the tinme “when | first started” Dustbusters.
However, she also testified that she began Dustbusters in 1987
and utilized office space rented at 7856 West Appl et on Avenue
si nce 1987.

The record also reflects that petitioner deducted nonthly
rent paid to her nother and grandnother as alleged rental costs
for storage space. At trial, Ms. Clark testified that the $250
rent that petitioner sonetines paid was “to help out with
everything”. Petitioner also admtted that rental paynents nade
to her grandnother were for her personal residence, thus
nondeducti bl e.

In this case, petitioner does not fit within the exception
of section 280A(c)(2) because she had a fixed place of business
at 7856 West Appl eton Avenue during the same tinme period that she
is claimng deductions for home office expenses. The storage

areas in issue were |located at petitioner’s various personal
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resi dences. The exception clearly applies in situations where
the dwelling unit is the sole fixed | ocation of the trade or
busi ness. Because petitioner had an office, her fixed place of
busi ness, other than her residences, section 280A(c)(2) does not

apply. See Garvey v. Comm ssioner, T.C Menp. 1982-176.

Mor eover, petitioner’s equipnment and supplies for her cleaning
busi ness do not constitute inventory, as required under the

statute. See Banatwala v. Commi ssioner, T.C Meno. 1992-483.

Accordingly, petitioner failed to establish that she is
entitled to deduct additional rents in excess of the anmounts
respondent allowed. Respondent is sustained on this issue.

7. Utilities

Petitioner clainmed utility expense deductions of $3, 341,
$2,864, and $3,724 in 1991, 1992, and 1993, respectively.
Respondent al |l owed $1, 553, $1,564, and $1, 220, respectively. At
trial, petitioner agreed to 90 percent of respondent’s
adjustnments. Petitioner admts that personal utility expenses
were incorrectly deducted in 1991, 1992, and 1993. However, she
continues to contend that she is entitled to 10 percent of the
disallowed utility expense deductions. It was also determ ned
that in 1991, yell ow page advertisenents charged to petitioner’s
tel ephone bills, were already included in petitioner’s clained

utility expenses for that year, and no additional anount was



warr ant ed. 3

Busi ness rel ated tel ephone calls were made from petitioner’s
office, her nother’s hone (in 1991 and part of 1992), and the
Cass St. address from Septenber 1992 through 1993. Petitioner
did not identify which phone calls were personal or business
related. Petitioner testified that she “just put it in the
conputer. | was thinking it was kind of done in the systeni.
Petitioner also deducted the electricity at the Cass St. address
for the washer and dryer and chargi ng of equi pnent. Petitioner
provi ded copies of her hone tel ephone bills w thout any
i ndi cation of which calls were personal or business related and
copi es of her business phone bills with m ssing nonthly
st at ement s.

Petitioner further contends that water, electricity, and gas
expenses were incurred in the ordinary course of business.
Heat ers kept equi pnent and supplies warm water was used to m X
chem cals, and the washer and dryer were used to |aunder dirty
towel s and cl ot hi ng.

Al though it is within the purview of the Court to estinmate
t he amount of all owabl e deductions where there is evidence that

deducti bl e expenses were incurred, Cohan v. Conm ssioner, 39 F.2d

at 543-544, we cannot do so when there is no reliable evidence on

8 Petitioner attenpted to claimthe yell ow page
advertisenents as an additional expense for the years in issue,
in addition to the anounts previously clained.
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whi ch to make such estinmations. See Vanicek v. Conm ssioner, 85

T.C. at 742-743. For 1991 and 1992, petitioner provided one
utility bill. For 1993, petitioner provided copies of Wsconsin
Electric, Wsconsin Gas, and M| waukee Water Works bills for her
personal residence which we hold are nondeducti bl e personal
expenses.

Based on the above, we find that petitioner failed to
establish that utility expense deductions in excess of the
anounts all owed by respondent were ordinary and necessary
busi ness expenses. Respondent is sustained on this issue.

8. Donat i ons

Petitioner deducted donations of $600 and $100 in 1991 and
1992, respectively. Respondent disallowed the deductions in ful
for both years.

Petitioner testified that donations included itens which she
| abel ed “gifts/donation” in 1991 and “pronos” in 1992.

Petitioner further testified that “pronos” or “pronotions”

i ncl uded “perks for enployees” and other itens as a work
incentive. Petitioner’s receipts under “pronos” for 1992

i ncluded several itens of jewelry, wallpaper, interior paint, an
ironi ng board, gournet foods, candy, and perfune totaling
$457.90. Petitioner’s 1991 receipts totaled $104.17, which is
far fromthe clained deduction of $600.

Not only has petitioner failed to substantiate specific
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donations pursuant to section 1.170A-13(a)(1), Income Tax Regs.,
but she also testified that the wall paper, interior paint, and
ironing board were given to her nother, which itens thus are
personal and nondeducti ble. Consequently, respondent’s

determ nation is sustained.

9. Repai r s/ Mai nt enance

Petitioner deducted $1,660 for repairs and mai ntenance in
1993. O that anmount, respondent allowed $197. Petitioner
testified that all of the personal checks witten to Tony LI oyd,
Interior/Exterior Decorating Specialists, totaling $849, are for
renmodel i ng her nother’s residence. Since this renodeling is
personal in nature, the expenses are not deductible. Petitioner
argues that the repairs were nade in lieu of rent to her nother.
If that were the case, petitioner would have included these
anount s under storage expenses. In any event, we have al ready
determ ned that the anpbunts deducted as rent were for
petitioner’s habitation as opposed to storage use, and thus were
personal in nature.

Since petitioner has not provided any other evidence for
repairs or maintenance, she is not entitled to any deduction in
excess of respondent’s determ nation.

F. Cost of Goods Sold

1. Wages/Payroll/CQutside Services/Cost of Labor

During the years in issue, petitioner used four different
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categories to report |abor expenses.
For 1991, respondent disallowed a clainmed deduction for
wages of $600 and al | owed petitioner’s clained payroll expense

deduction of $1,015 and cost of |abor, as a cost of goods sold,

of $8,838 in full. As to years 1992 and 1993, respondent
allowed, in full, clainmd deductions for wages of $4,583 and
$2, 085, respectively. In addition to allow ng petitioner’s

cl ai med payroll deductions for years 1992 and 1993, respondent
credited petitioner an additional $9 and $27, respectively.
Respondent, however, disallowed $169 of petitioner’s clainmed cost
of labor, as a cost of goods sold, for 1992. For 1993,
respondent disallowed $62 of petitioner’s claimed outside
servi ces expense deducti on.

Reasonabl e conpensation for services actually rendered is
deducti bl e under section 162 as an ordinary and necessary
busi ness expense. See sec. 162(a)(1). It is unclear why
petitioner separated paynents nmade to enpl oyees into four
separate categories; neverthel ess, we discuss themtogether as
they clearly refer to paynments petitioner nmade as conpensati on
for services rendered.

It is respondent’s position that petitioner has duplicated
her 1991 wages expense in anmpunts previously allowed by
respondent under payroll and cost of labor. Petitioner offered

the testinmony of Ms. Sigrist and Ms. Coneau to prove that the
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anounts of their conpensation were not included under payrol
expense or cost of |abor. Respondent argues that the anopunt
shown in the Form 1099 Ms. Sigrist received was al ready included
under cost of |abor. Petitioner offered no evidence to
substantiate the 1992 cost of |abor deducti ons.

Petitioner has the burden to substantiate the clainmed |abor
expenses. See Rule 142. She has failed to do so. Petitioner
submtted recei pts which do not appear to concern wages, payroll,
out si de services, or cost of |abor categories. The few receipts
subm tted do not approach the anpbunts clainmed on petitioner’s
returns and only add to the confusion. Contrary to petitioner’s
argunent, the witnesses at trial could not corroborate who worked
on which project and whether the respective wtness ever received
paynment for services rendered.

Respondent is sustained on this issue.

2. Ceaning Supplies/Mterials and Supplies (Cost of Goods

Sol d)

Respondent di sal | owed deductions for cleaning supplies

expenses of $949 and $3,978 for 1991 and 1993, respectively.
Respondent further disallowed naterials and supplies, as a cost
of goods sold, of $1,516 and $2,875 for 1991 and 1992,
respectively. Respondent contends that petitioner clained
anmounts for personal itens in addition to business supplies.

Petitioner contends that only expenses for cleaning supplies from
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whol esal e suppliers were allowed while those fromretai
merchants, e.g., Target and Wl greens, were disall owed.

Wil e we accept petitioner’s testinony that she purchased
supplies at retail establishnments for convenience, it is unclear
whet her petitioner excluded personal itens contenporaneously
purchased with business supplies and naterials. After review of
the record, it is evident that petitioner could not substantiate
t he anobunt of expenses which respondent allowed for the years in
issue. It is petitioner’s burden to present evidence to the
Court proving the necessity of each itemin the ordinary course
of business. The Court again finds that petitioner’s receipts
are in such a disarray that the anmounts respondent had previously
al | oned were not discernable. Based upon the above, we find that
petitioner is not entitled to deductions or cost of goods sold in
excess of those which respondent has all owed.

G Section 6651(a)

Respondent determ ned additions to tax as a result of
petitioner’s failure to file tinely returns for 1991 and 1992.
Section 6651(a)(1l) inposes an addition to tax for failure to
tinely file a tax return. The addition to tax is equal to 5
percent of the anpbunt of the tax required to be shown on the
return if the failure to file is not for nore than 1 nonth. See
sec. 6651(a)(1l). An additional 5 percent is inposed for each

month or fraction thereof in which the failure to file conti nues,
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to a maxi mum of 25 percent of the tax. See id.

The addition is applicable for each year unless petitioner
establishes that her failure to file was due to reasonabl e cause
and not willful neglect. See id. |If petitioner exercised
ordi nary busi ness care and prudence and was nonet hel ess unable to
file her return within the date prescribed by |law, then
reasonabl e cause exists. See sec. 301.6651-1(c)(1), Proced. &
Adm n. Regs. “WIIful neglect” means a “conscious, intentional

failure or reckless indifference.” United States v. Boyle, 469

U.S. 241, 245 (1985).

Petitioner’s 1991 Federal inconme tax return was due on Apri
15, 1992. Petitioner filed a blank return wth an application
for extension on June 5, 1992. Petitioner filed her 1991 and
1992 Federal income tax returns in June 1994. She contends that
the late filing of her 1992 return was a result of waiting for
the conpletion of the 1991 return.

Petitioner has failed to show that she exercised ordinary
busi ness care and prudence in this case. Respondent is sustained
on this issue.

H. Section 6662(a)

The | ast issue for decision is whether petitioner is liable
for accuracy-related penalties pursuant to section 6662(a) for
the years in issue. Section 6662(a) inposes a penalty of 20

percent of the portion of the underpaynent which is attributable
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to negligence or disregard of rules or regulations. See sec.
6662(b)(1). Negligence is the “‘lack of due care or failure to
do what a reasonable and ordinarily prudent person would do under

t he circunstances’”. Neely v. Commi ssioner, 85 T.C. 934, 947

(1985) (quoting Marcello v. Conm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. 43 T.C. 168 (1964) and T.C Menp. 1964-299).

It includes any failure by the taxpayer to keep adequate books
and records or to substantiate itens properly. See sec. 1.6662-
3(b)(1), Incone Tax Regs. The term “disregard” includes any
carel ess, reckless, or intentional disregard. Sec. 6662(c). No
penalty shall be inposed if it is shown that there was reasonable
cause for the underpaynent and the taxpayer acted in good faith
W th respect to the underpaynent. See sec. 6664(c).

At trial, petitioner failed to establish that she acted in
good faith with respect to the underpaynents during the years in
issue. Petitioner clainmed excessive Schedul e C expenses which
she was unabl e to substantiate and di sregarded the requirenents
of sections 162 and 274. In the Court’s opinion, neither the
recei pts submtted by petitioner nor her testinony established a
busi ness purpose for the clainmed expenses. On the basis of the
record, we hold that petitioner is liable for the accuracy-

related penalties under section 6662(a) for 1991, 1992, and 1993.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




